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(e) Whenever possible, the ALJ must
memorialize in writing any oral rulings
within 10 days after the prehearing
conference.

(f) By 15 days before the scheduled
hearing date, the ALJ must hold a
final prehearing conference to resolve
to the maximum extent possible all
outstanding issues about evidence, wit-
nesses, stipulations, motions and all
other matters that may encourage the
fair, just, and prompt disposition of the
proceedings.

§93.512 Discovery.

(a) Request to provide documents. A
party may only request another party
to produce documents or other tangible
items for inspection and copying that
are relevant and material to the issues
identified in the charge letter and in
the respondent’s request for hearing.

(b) Meaning of documents. For pur-
poses of this subpart, the term docu-
ments includes information, reports,
answers, records, accounts, papers, tan-
gible items, and other data and docu-
mentary evidence. This subpart does
not require the creation of any docu-
ment. However, requested data stored
in an electronic data storage system
must be produced in a form reasonably
accessible to the requesting party.

(c) Nondisclosable items. This section
does not authorize the disclosure of—

(1) Interview reports or statements
obtained by any party, or on behalf of
any party, of persons whom the party
will not call as witness in its case-in-
chief;

(2) Analyses and summaries prepared
in conjunction with the inquiry, inves-
tigation, ORI oversight review, or liti-
gation of the case; or

(3) Any privileged documents, includ-
ing but not limited to those protected
by the attorney-client privilege, attor-
ney-work product doctrine, or Federal
law or regulation.

(d) Responses to a discovery request.
Within 30 days of receiving a request
for the production of documents, a
party must either fully respond to the
request, submit a written objection to
the discovery request, or seek a protec-
tive order from the ALJ. If a party ob-
jects to a request for the production of
documents, the party must identify
each document or item subject to the

§93.513

scope of the request and state the basis
of the objection for each document, or
any part that the party does not
produce.

(1) Within 30 days of receiving any
objections, the party seeking produc-
tion may file a motion to compel the
production of the requested documents.

(2) The ALJ may order a party to
produce the requested documents for in
camera inspection to evaluate the mer-
its of a motion to compel or for a pro-
tective order.

(3) The ALJ must compel the produc-
tion of a requested document and deny
a motion for a protective order, unless
the requested document is—

(i) Not relevant or material to the
issues identified in the charge letter or
the respondent’s request for hearing;

(ii) Unduly costly or burdensome to
produce;

(iii) Likely to unduly delay the pro-
ceeding or substantially prejudice a
party;

(iv) Privileged, including but not lim-
ited to documents protected by the at-
torney-client privilege, attorney-work
product doctrine, or Federal law or reg-
ulation; or

(v) Collateral to issues to be decided
at the hearing.

(4) If any part of a document is pro-
tected from disclosure under paragraph
(d)(3) of this section, the ALJ must re-
dact the protected portion of a docu-
ment before giving it to the requesting
party.

(5) The party seeking discovery has
the burden of showing that the ALJ
should allow it.

(e) Refusal to produce items. If a party
refuses to provide requested documents
when ordered by the ALJ, the ALJ may
take corrective action, including but
not limited to, ordering the noncompli-
ant party to submit written answers
under oath to written interrogatories
posed by the other party or taking any
of the actions at §93.515.

§93.513 Submission of witness lists,
witness statements, and exhibits.

(a) By 60 days before the scheduled
hearing date, each party must give the
ALJ a list of witnesses to be offered
during the hearing and a statement de-
scribing the substance of their pro-
posed testimony, copies of any prior

655



		Superintendent of Documents
	2014-08-26T16:41:29-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




